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Gary L. Phillips
Director of Legal Affairs
Washington Ofilce

July 24, 1998

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, NW
Room 222
Washington, DC 20554

Re: Ex Parte Filing
Docket CCB/CPD 97-30

Dear Ms. Salas:

The attached letter was sent to Christopher Wright, General Counsel, from John Lenahan,
Assistant General Counsel for Ameritech and should be put in the record of the above
referenced proceeding.

Attaehment
cc: Kathryn Brown

Tamara Preiss



30 South Wacker Drive
Floor 39
Chicago, IL 60606
Office 3121750·5367
Fax 3121609·6307

John T. Lenahan
Assistant General Counsel

VIA FACSIMILE AND OVERNIGHT MAIL

July 23, 1998

Christopher Wright
General Counsel
Federal Communications Commission
1919 M Street
Washington, D.C. 20554

Re: Illinois Bell v. WorldCom Technologies
Case No.98CI925, U.S.D.C. of Illinois
and CCB/CPD 97-30

Dear Chris:

This is a follow-up to the conversation we had this morning. As I mentioned, Ameritech
had consistently argued that the Commission has the exclusive or primary jurisdiction to
determine the jurisdictional nature of calls made to the Internet. In that regard, I am
attaching for your review excerpts from the above-referenced Illinois ISP complaint
proceedings, both before the Illinois Commerce Commission and in the U.S. District
Court. As you can see, we took the position that the FCC has exclusive jurisdiction to
determine whether calls to the Internet should be classified as interstate traffic. We also
argued that the FCC has repeatedly recognized that Internet calls are interstate, access
calls.

As such, there is no need to determine whether the Commission has authority to issue
regulations under Section 251 (b)(5) of the 1996 Act, which addresses reciprocal
compensation for local telecommunications services. At issue in the Eighth Circuit was
whether the Commission had authority to issue regulations regarding local intrastate
telecommunications services unless express authority was provided for such regulations
by the plain terms of Section 251. See Iowa Utilities Board v. FCC 120 F 3d 753 at 794
and note 10.

The Eighth Circuit Opinion in no way narrows the FCC's exclusive authority to regulate
interstate traffic. Because access to the Internet is interstate traffic, the FCC's
jurisdiction to determine that this is not local traffic for reciprocal compensation purposes



Christopher Wright
July 23, 1998
Page Two

is indisputable. Were it otherwise, a state would be able to impose reciprocal
compensation obligations on any interstate traffic, and the FCC would be powerless to
preve:nt it. That clearly is not the case; states may not lawfully regulate interstate
commerce. Indeed, the only way the FCC could be found not to have jurisdiction to
address this issue would be if a dial-up connection to the Internet was, in fact, local
traffic. Only then would the Eighth Circuit's limits on the FCC's authority come into
play. However, since 1983, the FCC has recognized that ISP traffic is interstate access
traffic, not local traffic. That is why the FCC has repeatedly found it necessary to exempt
Internet traffic from its Part 69 regime. Because this traffic is interstate access traffic,
there can be no dispute regarding the FCC's jurisdiction to rule that it is not local traffic
for reciprocal compensation purposes.

It is also noteworthy that the Eighth Circuit specifically did not vacate Rule 51.701 which
limits the payment of reciprocal compensation to local telecommunications services. See
120 F3d at 819, note 39. Ameritech also believes that the Commission correctly
concluded that as a matter of law "transport and termination of local traffic are different
services than access service for long distance telecommunications." Likewise, the
Commission correctly concluded that "the reciprocal compensation provisions of Section
251 (b)(5) for transport and termination of traffic do not apply to the transport and
termination of interstate or intrastate interexchange traffic." See First Report and Order
CC Docket 96-98 at §§ 1033 and 1034.

Chris, hopefully this responds to your question regarding Ameritech's position regarding
the Commission's authority and jurisdiction regarding this important issue.

Sincerely,

~~~L
(Jhrl T. Lenahan

:plj

Attachments
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}
AMnPJTECH ILLINOIS )

a..pondent )
)

)
WORLDCOM TECHNOLOGmS. INC.• )
.ucassor in interet' to MFS INTIU...ENET )

Complainant, )
v. ) No. 97·U519 Conso\.

)
lLUNOTS BELL l"ELEPHONE COMPA.NY )
d/b/a AMl:iJUT'ECH n.LINOIS. )

Reapoudent )

)
. )

Mel TELECOMMUNICATIONS CORP. and )
Mel METRO ACCESS TRANSMlSSION )
SEltyICES. INC., )
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)
D..L1NOIS BELL TELEPHONE COMPANY. }
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Jlelpondent )
)
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INITIAt BRIEF OF AMERlTECH ILLINOIS
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225 Welt Randolph Street· HO 27(;:·.
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alr~dy appeared and commented in the AL15 Docket. The FCC it tAking up the tame illua that

lies at the heart. of\hi$ complaint proceeding: namely. whether the FCC', exempliurl (or ISP calli

somehow convene them fTom CllCchanse aeco.a to low traffic, And the fCC has been ••ked to

grant the urne relief -- aucumont and payment of reciprOCAl compcnaation on lSP calla - that

the Complainantl seek from this Commission.

2. nl. ComanInIon Mutt Vield 1'0 Tbe J:xtlulive JuriJdidiol\ or
The FCC.

Orall the .rauments made anei tcstimony given beforts this Commission, ona iaaue

muat take precedence, The FCC hu e-clullin jUrisdiClion over intentate traffic: to determine

whether interstate calls to ISP, are exchan8e ACCeSl traftk If. aJ Ameritech Illinots contends. the

l-'CC haa already ruled that ISP CI1I. are not local trlffic but exehll\il: IIcceU, that ruling is

diaposluve,9 The gupremacy ClaU5tl of the Constitulion lIlate. "the U,WB of the United State.

shall be the Supreme Law oCthe Land." U,S, Coast. Nl. VI. '"The phralC 'Laws ofthe United

'St,tC$' encompu.e. both federal natute. thenuelve, and reden&l resulation. that are properly

adoptlld in accordance with statutol)' &Ilthoriution," City ofNew.Y.ark v~ 486 US 57, 63

(1981) (upholding preemptivo fora ofFee roa~lations.sainsl eonflieting sate and loCAl

reaulationa). Accordingly. "[t]hc statutorily AUthONed regulations ofan agency will pre-empt

any state or IOCiI law that conflicts with lUeh regula-tionl or ftulltnl1tll tho purpo.... theroof." Id...

It 64;~ aWL Timo Wamar Cabl' y, Pg,yIo, 66 F2d 861 (7th Cir 1994) (holding that FCC

rosuJauonl prcemflted Itate administrative enforcement proccedinS&' and that the di.trict court

Ihould therefore have pnted IlUmrrwy juc1amem in liver o(rh~ pany Jccldng to C1f\ioln

proccodinSI),

I
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Neither Ammitech Dlinois nor the Complainants dispute the FCC'. jurigdiction to

iscue ita prior I$P ardara, or the preemptl'" effect of the FCC's rullnss; rather, the dispute herein

e.entCl"l.on the proper interpretabon orthe FCC'. prior orders. lndcc:d, the lCI&imony of the

Complainl'Ml' witnfll.el il replete w;th referencea to the FCC, prior ruliniS. along with ullimatcly

unpcnua.ive attempu at explaining why thoRe rulinal IUpport the Compllinanu' position.

Further. the ALTS. in iu June 20, 19971ettot initiating the FCC proceeding. ,pccif'ically

acknowledged Ut&llu requested "clarification" that ISP e.alls murt be truted AI local calls "ill

plainly within the [FCC'I] excluslye jurisdiction." (crnphll3is Addod). (Am. m. elC. ). p. t).

The rcqueated "clarification" must be resolved by the FCC before this Commiasion

can proceed further, beelUJe ifAmerilech D1inoll' interpretation ia right, there can be no basia on

which lhe Commiuion could rule in hvor of the Complainanu. BllC4ule the threshold

interpre1_tinnat di1pute falla within the ".xclulilve jurisdiction" of the FCC - IS acknowledged by

the AI..TS amJ t~cfore moat oft.ho Compl..inantR to this proceeding -- thi. Commission mUlt

defer itl own ana1yli. and reJOlution ofthe parties' contractual dispute until the FCC actl. Ie

,. Th. Primary Juri.dlttlon DOel".' AI.o JUquires That The
Contlna••lon Awalt The FCC'. Ded.loa Before Proceedln,
Farther.

The doctrine ofprimary jurildie:tton appliel where there it ~ uneed for exponence

and cxpcn knowledge" and where th~e is a "need for unifonn adminiln-auvc interpretation," and

whera parAJld proceeding. WO&lld "hamper the agency'. perfonnllnce of it. regulatory duties."

f----...-- .,. ,.....
MeJ', wit Denali aJa::a Me eoftCflded that t&. PCC doe. IlCIl c:onJI_ 1SP uaIDc u:> ~ loc:.1. (Mel
Ii•. ~.O, p. 10).

AI. deIcrtbcd br MI. Panfil. "M pee ihoIlld p~y adc1l_ what tmplk..tiol\l- It Illy - III ISP
exemption poIiey baa for rctproc:al compMllt1ol1 obli,aUOQi or any ather intcl'«t'rier IlIT'lngentelltl."
(AJu. m. Ex. 1.0. pp. 1.1.14).
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it provos to be technically feuible, it will take time to Implement. [n the interim, the Commission

mould adopt. compcnl.tion mechanism that i. fair to both panic. - OT, in this situation, equtlly

"unfair" to both pllrties, given the FCC'. rulinss

m. CONCLUSION

For the reASOn. let tanh above, Amoritech Ulinoi, respectfully roques" that the

Commission defer rubns untillhe FCC iuues iu declJion in the ALTS Docket. lethe

Commlllion does I..ue a dc.ei.ion. thon Ameritech TIlinoi! respectfully requests that the

Commiasion deny the relief aoulht by \he Complainantl. ILnd otheTWiK issuo an order con~istent

with Ameritech nUnoi.' recommendation. in this Brief:

LINCOLN V. JANUS
LOUISE A SUNDB1U..AND
Attorney for lllinol. BoU Telephone Company
225 Welt l\andolph SttMl- HQ 27C
Chicago. Illinois 60606 ..
(112) 727.7.566
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BE.' OK£ n·ll::
ILLINOIS COM\1ERCE COMMISSION

---------------------------
TELEPORT COMMUNICATIONS
GROUP INC.

Complainant.
v.

AMERlTECH ~LIN01S

Respondent

WORLDCOM TECHNOLOGIES, INC.,
su~essor in interest to MFS lNTELENET

Complainant,
Y.

ILLINOIS BELL TELEPHONE COMPANY
dto/a ~\-tER.ITECH n.LJNOIS,

Respondent

Mel TELECOMMUNlCAT10NS CO'-l'. and
MCI METRO ACCESS TRANSMISSION
SERVICES, INC I

Complainant,
v.

IUINOlS BELL TELEPHONE COMPANY,
d/b/a AMERITECH n..LINOlS

Re~pondent

\,';on'plaint as to Respor.dent's "~fusa.l to pay
r'~procaJ compensation to Complainant for loul
~ra.ffic terminated by COr.1plainant to its Intemcl
service provider customers

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) .

)
)
)
)

No. 97-0404

No. 97-0519

No, 97.0525

Conso!.

REPLY BRIEF AND MOTION TO STRIKE
OF ILLINOIS BELL TELEPHONE COMPANY

Now comes n6nois Bell Tel~rhone CO:i,pany C".\meriteC'h n1ir.ois" cr "!h~ COMp;L'y") by

its attorneys, and files its Reply Brief in the above captioned proceeding.
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11Iinois and the need to defer. the Complainants have not provided any pcrs:Jasive reason to

interpret the "Local Traffic" reciprocal compensation obligation in the interconnection agreements

\0 somehow include Internet ISP traffic Such traffic is ul'ldeniably interstate in nature. It

undeniably tenninates It web sites all over the world. And it has undeniably been viewed as

exchange access traffic by the FCC. Under these circumstances. Ameritech t\1inois respectfully

submits that the Commission tan only reasonably conclude that such traff:c is not local and Il21

subjecttt\ reciprocal compensation.

rt ARGUMENT

A. The Commission Should :lejecl Starr and CLEC Argumwts Con~crniDg

the FCC" Lack of Jurisdiction and Authorit)'.

~ discussed ex1ensively in Amentech Illinois' Initial Brief, the Commi~sion should (and

mu.st) defer this proceeding to the FCC's resolution of the underlying legal issue: whether Intemet

ISP calls that arc exempt from exchange access charges payments WLEes should instead be

$ubject to retiprocal ccmpe:1sation p~yments from LEC$. (Am. m. Int. Br., pp. $-14). Ameritech

IlIinui:i' dd"erral p"sition is prem:~ed r.-n ':,e FCC', exclusive and ~rimary j'Jrisdietion over the '

underlying legal question and the lact t!·,:..t only the FCC is in a position to interpret authoriatively

its prior exemption. Staff and the Complainants disagree with Ameritech nlinois' position and

contend that the Commission should proceed immediately to resolve the complaints on their

merits.

First, t~.e patties variously argue that the fCC has no jUlisdietion o"t'er the dispute

underlying this proceedingllld that the FCC's lrutmem orISP traffic (under its exemption) is

simply not contrt"lIing. (TeG lnt. Br ,p 5: Mel Int Br. p 12). These pmies' l!.~~:'nentare

J
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primary authority to enforce interconnection agreements (TeG Int. Br., pp 7-8; WoridCom Int.

Br., pp. 20-22); Iowa Utilities BOlrd v FCC, 120 F 3d 753, 804 (8th Cir. 1997».

Ameritech l1\inois does not dispute the authority of the Commission to enforce

interconnection agreements. But, that authority cannot be viewed in isolation. Here, the dispute

hinges on the proper intcfl)retation oflhl: FCC's prior orders, to which the Complainants'

testimony and briefs make copious references Moreo....er. as discussed in AJneritech lllinois'

Initial Brief, the Complainants, through their membership in the Association for Local

Telecommunication Serliees ("ALTS"), have initiated a proceeding at the FCC to seek

clarification ofth~ FCC's exemption policy.' ("ALTS Docker") (See Am. Ill. Int. Br., p7) The

ALTS request is premised on the fCC's "exclusive jurisdiction" over the underlyir.g legal

Question raised by the Complainants in this proceeding (Am. Ill. Cross Ex. 3). Accordingly, the

Complainants, by their actions and words, recognize that there !1 an underlying legal question that

only the FCC can resolve: the meaning nfils access charge exemption for ISP traffic: and whether

reciprocal compensation should apply under such an exemption This Commission cannot

detennin~whether there is any additional obligation to enforce under the imercoMection

agreements with respect 10 redprocaJ compensation until the FCC reso)~ ,his i~sue

The contentions that the FCC simply lacks jurisdiction (made by TCO) or that the FCC's

inttrpr~1.atiQns will n~t be controlling (.nade by MCn are puticularly fallacious. (TeG tnt. Br., p.

5; MCIInt. Br., p. 12). TCG is an active plU'ty in the AlTS proceeding where it "supports

ALTS' r~uest for t1arifiCiltioo" with the FCC. (Anachment 1. p.l). Since the FCC h:ls authority

to provide the req\lested clarification -- as TeG admits through its support of the petition in the

4
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dClclcet. [ndeed, it is beyond serious dispute that the clarification which the FCC proddes will be

detenninative of how state ,:ommissions interpret the term "local traffic" for purposes of

t!eiproeal eompenution. Under the~e cirtum~u.nce1, the only reasonlbl! course of action which

. the Commission can take i! defer the current proceeding until the fCC has acted.

Some of the parties also cite the FCC's Access Reform Order for the proposition that the

Conunission, rather than the FCC, has authority to address the ISP traffic and the question of

reciprocal compensation. (Sta.fflnl. Br., p. )); WorldCom lnt. Br., p 22). The FCC has stated.

ISPs do pay for their cOTUlections to incumbent LEe networks by purchasing services
under statc tariffs ... To the c:xtent that some intrastate rate structures fail to compcn~te

ine'Jmbent L:SCs adequately for provit4ir.g service to customers with high v"lumcs of
lncoming calls, incumbent LEes may address their concerns to state regulators.

Attess Change Reform, C C Docket No 96-262. First Reporl and Order, ~ 348 (May 16, 1997).

Contrary to the position of the:se: parties, the FCC was not addressing the issue of reciprotal

~mpensation paid by the LECs to CLECs; the FCC was addressing usage rale structures through

which LEes attempt to recover their costs for "providing seMce to customers with high volumes

of inc:oming c:a.JIs .... " As Mr. :'~fil ::>oin~ed out, those usage rate structures r.,ake !merr.ct ISP

traffic: a losing proposition for Ameritech Illinois (yen without the ('Ibligi.:ic;; ic pay reciprocal

compensation. (Am. ru Ex.. la, p. 45). However, as Stlffhu succinctly pointed out, the usage

rate structure issue is outside the scope of this pro~eding. (Staff Int. Br" p. 16). The above-

quoted language, therefore, has no impact on this proC«'ding llJ1d the fact that the COrnJTUssion

shO'Jld d~:'er it until the FCC addresses (as rl'qucned by the Complaina.r.ts) the intent ofits

eXC:mption policy in the context I)f reciprocal compensation.

I Teo is Dot a member oC AtTS, but Tee; has a£fll'malJvcly parucipatcd ill the AI..TS Doc:ket. Sec Altac:bment A.
to this Reply Brief. consistlni ofTCO's comments in wt proceeding (Administnuve Notice Requested).

s
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not possibly conclude that lSP traffic is exempt frorr. access charge paym~nts (to LEes) but not

~ubject to reciprocal compensation (from LEes). (Mel lnt. B•., pp. 13·14: see also WorldCom

Int. Br.• pp. 13.. 14). These panies argue lhat. under Sections 25l(b)(5) and 25 1(g) of the federal

TelccorJU'!1uni~tions Act. carriers must pay reciprocal compensation for !!rt traffic not subject to

access charges. This Uifnot on~ (auess eharges) then the other (reciprocal compensation)"

argument finds no support in the FCC's First Repon and Order in Docket 96-98, where the FCC

delinec;.ted reciprocal cont~cnsation obli!!jitions und:r the Act. In that order, the FCC stated that:

We conclude that Section 251 (b)(5) reciprocal compensation obligations should apply
200 to traffic th1t originates and terfNnates within a loc:a1 area,... (emphasis ~upplied)

Further, the FCC found.

We find that the re:tiprocal compensation provlsions of Section 2S 1 (b)(5) for transpon
and termination of traffic do not apply to the transport or termination of interstate or
intrastate interexchange traffic.

First R~port and Order, CC Docket 96-98, ~I034 These conclusions demonstrate that the

starting point for any reciprocal compc:nsation lUlalysis must be be&\ln with the que~tion of

whcthcJ'lcca.1 traffic is l.lVolv«i, If it is not, thel) no reciprocal comper.5!ti':l" ot:-1irv1ion a!tac.h~s

irrespective of how the traffic is trealed under acuss charges. lfthere is a compensation ":1~1~".

u WorldCom contends, it was created by the FCC when it adopted its exemption policy -- not

Ameritech Illinois in this docket. (WorldCom Int. Br., p. 14).

Accordingly. this proceeding \s not a simple one of contract interpretation as Staff and the

Conlplainants c:.onter,d. UnUlthe fCC ce£initively determints the nal\:.re orits access durBe

exemption (u requested by all the Complainants in the At15 Docket) and wh~lher it intends

reciprocal cOlTlpCnsatlon to apply to ISP traffic, this Comm.!ssion doel not have tht guidance

6
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Accordingly the Ct'mnUssion should defer to the "exclusive jurisdiction" (as contc:1ded by the

AtTS, including MCI and WorldCom) of the FCC over the interpretation of its exemption and

wait until the FCC issues its order in the ALTS Docket.

B. StafT and Complainant Arguments Are Wrong with Respect to Can
Terminltion.

Staff' and the Complalnants Hriously argue Lhat lSP traffic is nOt considered by the FCC

to be exchange access traffic; that ISPs are, therefore, er-d users and not carriers; and that calls to

the Internet, therefore. Il.etually consist of two calls -- one call that terminates at the ISP (a loeal

call ~or which reciprocal compensation must be paid) and one CAI.l !rem the ISP that temUru.tes on

the Internet. (StaifInl. Br. pp 9-10. TCG lnt. Sr. pp. 10-15; WorldCClm Int Sr. p. 8. MCI Int.

Br., p. 13).

If the Commission rejects the position that it should defer to the FCC's jurisdiction and

awa.it the FCC's decision in the ALTs Docket, the Commission should nonetheless reject these

arguments First, with respect to the position that ISP traffic is not exet:angc access tr3ffic.,

ieG. in particular, cites v..ciou~ definitions in tIle fe<h:ral Act and argues Ihat Internet lSP traffic

cannot po~:»ibIY br; "exch&nse aeuss" traffie. (TeG Int. Br., p. 16, fns. 9-11). TCG', position

defies regulatory history. AJ summl!ized in Ameritech Illinois' lnitiaJ Brief and in Mr. Pa.n.fiJ's

testimony. the FCC eltemption ofISP traffic from c.mier access charges rests on the premise that

such traffic is exchange access traffic; thererore an exemption is needed to avoid the application of

~uch charges. (Am. m.lm. Dr., pp. S-8~ Am. III. Ex. 1.0. pp. 5-14). Funhermore. the FCC bas

!eriously considered lifting the exemption (in 1983) a.nd is considering the scope of the ~emption

ilrl the cor:text C'f rec:ipmul cOr.1pf:nUI:on (in tt-e ALTS Docket). This rCgl,latory hislcry

7
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For the reasons sct forth abovc and in its Initial Bricf, Ameritech Illinois respectfully

requests that the Commission defer ruling until the FCC issues iu decision in the AL15 Docket.

If the ConutUssion decides it has the authonty to issue a decision before the FCC rulins.

Amen.techIllinois respectfut1y requests that the Commission deny relief sought by the

Complainants and otherwise issue an order consistent with Ameritech Illinois. Initial and Reply

Bliefs.

Respectfully submitted,.,
( ..

By' .'"'-'.,'/ \ ./ .. '
-..;....-:;..~-------

LINCOLN V. JANUS
LOUISE A. SUNDERLAND
Attorney for I11inois Bell Telephone Company
225 West Randolph Street· HQ 27C
Chicago. minois 60606
(312) 727-7566

19
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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Teleport Communications Group Ine. )
VL )

lllinois Bell ~elephone Company, d/b/a )
Ameritech Illinois )

)
Complaint as to dispute over a contract definition )

-------------))
WorldCom Technologies, Inc., successor in )
interest to MFS Intelenct of Illinais, Inc. ')

VS. )

Illinois Bell Telephone Company, d/b/a )
Ametitech Illinois )

)
Complaint as to Respondent's failure to pay )
Complainant reciprocal compensation for local )
calls which originate on Respondent's network )
and tcnninate on Complainant's network. )

._----------- )
)

MCI Telecommunications Corporation imd )
MCIMetro Access Transmission Services, Inc. )

vs. )
Illinois Bell Telephone Company. d/b/a )
Ameritech llIinois )

)
Complaint as to Respondent's refusal to pay )
reciprocal compensation to Complainant for local )
traffic tenninated by Complainant to its Internet )
service provider customers. )

------------)

No. 97.()4Q4

No. 97~OS 19

No. 97-0525

(consolidated)

c:">--
c:">
r
f"'1
';1!
"r.
U"

o."...,
n
t'T'I

--

APPLICATION FOR REHEARING
OF ILLINOIS BELL TELEPHQNE CQMPANX

minois Ben Telephone Company (UAmeritech Illinois" oruthe Company"), by its

attorneys. respcc:tfully submits this application for rehearing ofthe Commission's March 11.

1998 Order in this matter ("Order"). The Order directs Ameritech Illinois to pay reciprocal
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II. The Commission's CI.nifie.lion OfThe Internet ISr Calls As "Local Traffic" Is
Contrary To FCC RU,1ings And Hence Erroneous As A Matter or Law.

In addition to misinterpreting the Innguage of the Agreements. the Order also disregards

controlling orders by the FCC. When the Commission ruled that the Internet ISP Calls were

local trame,.it was not writing on a clean slate. It was not ~tingon its own slate at all. but on

one belonging to the FCC.

As a matter of law, thc tcrm "Switched Exchange Access Services," among other tenus

in the Agreements, is a tenn ofart that incorporates applicable federal statutory definitions and

the FCC's rolings as to the types of traffic that constitute "exchange access."'! Well before the

Commission accepted jurisdiction over these Complaints. the FCC had already considered the

jurisdictional nature of the Internet ISP Calls - in fact, il did so several times over the past 15

years. Each time, the FCC detennined that such calls were not "local" calls, as the Order

declares. but rather "exchange access" calls, which do not qualify for thc reciprocal

compensation the Order requires. Each of the FCC's rulings - and, indeed, the very fact that

the FCC asserted jurisdiction at all- properly recognizes the reality that the Internet ISP Calls

do not originate and terminate within a local service area. but instead provide customers with

"access" to out-of-state, even out-of-country, destinations.

The FCC rulings trace back to the adoption of the interstate access charge regime in

1983: At that time, the FCC rccogniztd the need for a uniform structure for access charges

"covering those services that make identical or similar use of access facilities," including the

~ ~U. flrmers '" MSrcllJPSS Banlc v. r,dsral RSSFI'\IF Bank, 262 U.S. 649, 660 (1923) ("[I]lIws which
subsist at the time and place orlhe makin& ora tonnct ... enter into and form a pan of It, as fully as Irthey had
been expressly referred to or ineorpomed In lu tmns"); ETC v. Diamond, 45 F.3d 66S, 673 (2d Cir. 1995) C'A
contract that i, subject to statutory rcsulation is • contraC1still. When panics enter inlO a conlJ'aCt, !hey are
presumed to accept :Ill the rights and oblipllol\S imposed on their relationship by state (or f,deral) Ia.w").

g
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information services provided by ISPs. MrS and WAIS Market StNcture, 93 F.C.C.2d 241,

250 (1993). On reconsideration, however, the FCC carved out temporary exemptions for

reseHers and for ISPs. The ISP exemption was nQ1 based on II dctcnnination that such traffic was

local traffic, but rather on policy reasons that expressly reeogniud that such traffic is exchange

aeeess traffic. Due to the; high costs ofexchange access Ilt the time, and the FCC's desire to

protect the fledgling infonnation services industry from rate shock, the FCC held that lSI' access

traffic would be temporarily subject to local exchange rates. MIS aod WATS Market Structure.

97F.C.C.2d682, 715 (1983).

On appeal, the U.S. Court ofAppeals for the D.C. Circuit likewise recognized that ISPs

used exchange llCCCSS facilities, and thaI, due to the FCC exemption, "[the access charges paid

by ... {ISPs] may thus not fully reflect their relative use of exehangc access." National Au'" of

Regulatory Utn. Comm'[S y, FCC, 737 F.2d 1095. 1136 (D.c. Cir. 1984) ("NARUC"). The

court upheld the FCC's temporary exemption, however, explaining that a "graduated transition"

to unifonn access charges was not unreasonable given the Commission's professed desire "to

prescl"\lc [the ISPs'] financial viability, and hence avoid adverse cuStomer impacts." ~ at 1136·

37.

The FCC removed the temporary exemption for interexchange service reselle~ in 1986.

WAIS-Related and Other Amendments gfPart 69 orth; Commission's Rules, No. 86-1, 1986

FCC LEXIS 3812 (Mar. 21,1986); WATS-Related and QthttAmcndmeny QUart 69 ofthe

Commjpjgn's RUI$J, No. 86-1, 1986 FCC LEXIS 2788 (Aug. 26, 1986). A year later, it

proposed to eliminate the exemption for ISPs as welL In so doing, the FCC once again

recognized that ISPs used exchange access facilities to provide intersute services, and expressed

9
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its concern "that the charges currently paid by enhanced service providers do not contribute

sufficiently to the COSts oflb. gchangs: Access facilities they use." Amendments to Part 69 of

the Commission'$ Rules Relatinlt to Enhanced Service Providers, Notice of Proposed

Rulcmaking,2 F.e.C. Red. 4305, 4306 (1987) (emphasis added).

As the FCC explained, ISPs, "like facilities-based interexchange carners and resellers,

use the local network to prOVide interstate services. To the extent that they are exempt from

access charges, the other users ofexchange Access pay a disproportionate share of the costs of

the local exchange that access charges are designed \0 cover." Ibid. The FCC further observed

that ISPs "have had ample notice of our ultimate intent to apply interstate acc.ec;s charges to their

operatioDs and ample opportunity to adjust their planning accordingly." Ibid. (emphasis added).

Due to intense lobbying by the infonnation service indm;try, however, the FCC ultimatelY left

the ISP exemption in place. See Amendments orran 69 of the Commission's Rules Relatjn2 to

Enhapced Service Providers, Order, 3 F.C.C. Red. 2631,2633 (1988). The agency emphasized

again, however. that it did not intend the exemption to be pennanent. M. at 2631 ..33.

The FCC reached the same result in 1991, when it again declined to eliminate the ISP

exemption. on the ground that "the enhanced services industry continues to be confronted with a

variety of regulatory changes." AmendmentS t9 rart 69 of the Commission's Rules Relatjng to

the Cr~tiQn of Access Charge Subelements for Open Ns:twork Architecture, 6 F.e.C. Red. 4524,

4535 n.110 (1991). And in its recent Access Rcfonn Order, the FCC again acl:nowledged that

"although infonnation service providers may use incumbent [local exchange carrier] facilities to

,originate and terminate calls, lSPs [do not] pay interstate access charges." I~ Ie Access Cbme

Reform, First Rcpon and Order. FCC 97-158. CC Docket Nos. 96-262 et aI., ~ 341 (May 16,

10
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1997). Nevertheless. the FCC declined to change the ISP exemption. I.4. ~~ 344-48. The FCC

instituted a new comment proceeding. however, to address the implications of information

services at a broader level. with the intention of developing proposals the FCC hopes will be

"sensitive to the complex economic, technical and legal questions raised in this area." Usage of

the Public Switched Network by Infonnation Service and Internet AcceliS Providers. Notice of

Inquiry. CC Docket No. 96·763 FCC 96-488 (reI. Dec. 24, 1996).

The necessary predicate to aU of these rulings. nnd to the temporary exemption for ISPs

they created and carried forward, was the FCC's recognition that Internet ISP Calls arc exchange

access traffic. Had Intemet ISP Calls been local calls, the FCC would not have had any reason

to create an exemption, and indeed would not even have had jurisdiction to do so. Nor would it

have had any basis for repeatedly reconsidering that exemption. or for stating its "ultim4l1c

intent" that the exemption be temporary and that interstate exchange access charges eventually

apply to ISPs. Even competing local ex.change carriers and ISPs recognize that the FCC's

rulings mean that Internet ISP Calls are exchange access traffic. See FCC Docket CCB/CBD 97-

30, Joint Commenters' Comments, at 12:

From the begilming the [ISP] 'exemption' has been premised on the assumption
that the traffic sent between end users and (lSPs] is jurisdictionally interstate. If
the traffic were not interstate, there would have been no need for an "exemption"
in the fir1t place, because interstate access charges could not Inwfully have been
applied.

The FCC's detennination that Internet ISP Calls are not local traffic but exchange access

traffic is dispositive. The Supremacy Clause of the Constitution stales "the Laws of the United

States ... shall be the Supreme Law of the Land." "The phrase 'Laws of the United States'

encompasses both fedenl statutes themselves and federal regulations that are properly adopted in

11
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accordmcl; with statutory authorization." City ofNew York v. FCC, 486 U.S. 57, 63 (1988)

(FCC regulations preempt conflicting state and loc~l regulations). And, as a m~tter oflaw,

federal statutes and federal regulations adopted in accordance with statutory authorization are

incorporated into the Agreements AS though they wm ~xpr~s:slywritten therein. See note 5.

.smJra. the Order's conclusion that the Internet lSP Calls are local calls - in the face of several

fCC: ordas to the contrary - cannot stand.

III. By Attempting To Classify Interstate Tramc: As "Local," The Order Violates The
Printiple Of Jurisdictional Scpultion.

The Communications Act of 1934 creates two "distinct spheres of regulation."

Louisiana PubHc Service Comm'n v. FCC, 476 U.S. 355, 375 (1986). It reserves to the States

exclusive jurisdiction over intraState communications. and it assigns to the FCC authority over,

and responsibility for, interstClte communications. The "Louisiana built fence" between these

tw() spheres of regulation has been described by the Eighth Circuit as "hog tight, horse high, nnd

bull strong," Iowa UtiUties Board. 120 f.3d at 800.

nle Order would cut a gaping hole in the Louisjana-built fence between the interstate and

intrastate fields. The separation ofinterstate and intrastate operations, which is "essential to the

appropriate recoamtion ofthr; competent governmental authority in each field ofrcgulation"

(Smith v, Illinois Bell Tel. CQ" 282 U.S. 133. 148 (1930)), would be meaningless if state

commissions could simply relabel interstate traffic as local. The Internet IS? Calls are nat local

traffie, nor are they intrastate traffic. Instead, the FCC has repeatedly found that they are

interstate exchange access tmffic, and its orders arc controlling. The Order violates federal law,

and the principle ofjwisdictional separation, by requiring Ameritech Illinois to pay reciprocal

compensation with respect to interstate traffic.

12
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IV. The Order Violatc! Section 251(g) or the 1996 Act.
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Section 25 l(g) of the Telecommunic:1tions Act of 1996 provides in pertinent part:

(g) CONTINUED ENFORCEMENT OF EXCHANGE ACCESS AND
INTERCONNECTION REQUIREMENTS.-On and after the date ofenactment
of the Telecommunications Act of 1996. each local exchange carri~r, to the extent
that it proyid,~ wirclinc SCt'Vicc:s, shall provide exchange acce!iS jnfQnnatjOD
access. and exchange services for such ACCesS to interexchange carriers and
information service provjdeQ in pccordance with the same egupl Access and
nondiscriminatory intCTljonnection restrictions and obligations (including receipt
ofcompensation) that apply to such carrier on the dptc immediately preceding tb.
date o(snastment ofthe Telecommunications Act of 1996 under any court order.
coosent decree. or regulation. order. or policv of the Commission, until such
restrictions and obliGations are explicitly superseded by regulations prescribed by
the Commission after such date ofenactment. During the period besiMing on
such date of enBctmcnt'and until such restrictions and obligations are so
superse:dcd, such restrictions and obligations shall be enforceable in the same
manner as regulations of the Commission. (Emphasis added.)

Under § 25 1(g). each LEe must, as of today, provide exchange access, infonnation access, nnd

exchange: services for such access to ISPs in accordance with the same restrictions and

obligations, includin; receipt ofcompen~tion. that applied to that LEC on February 7, 1996-

the date immediately preceding the date ofenactment of the 1996 Act.!' As of February 7, 1996,

no coun ordcr, consent decree, or regulation. ordcr, or policy of the FCC prOVided for the

payment of reciprocal compensation in connection with the provision of the enumerated services.

Therefore, reciprocal compensation does not now apply to the provision of the enumerated

services, which means that ~ciprocal compensation does not now apply to the provision of

exchange access, infonnation access, or exchange services for such access to ISPs.

}., Tho last d,UK oflhc flrst lC11tcnce or § 2S 100 does not apply because none of the referenced restrIctions
or obligations has been explicitly superseded by any regulation prescribed by the Commiuion after the due or
enaC1ment of the Act.

13
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Reciprocal compensation would apply in the future ifand only if the FCC were to

explicitly so require by regulation prescribed after the enactment of the 1996 Act. Because the

FCC: has not done so. § 251 (g) prei::ludes imposition ofreciprocal com~enS11ion charges for the

Internet ISP Calls.

CONCLUSION

For the foregoing reasons, the Order violates federal :md state law, exceeds the

Commission'$ jurisdiction, is arbitrary and capricious, and is not supported by substantial

evidence. Accordingly, the Commission should grant Ameritech Illinois' Application for

Rehearing Imd revise its Order in conformance with this Application.

March 31, 1998

THEODORE A. UVINGSTON
DENNIS G. FRIEDMAN
CHRISTIAN F. BINNIG
GARYFEINERMAN
DEMETJUOS G. METROPOULOS
Mayer, Brown & Platt
190 South LaSalle Street
Chicago, minois 60603-3441
(312) 782-0600
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LOUISE A. SUNDERLAND
LINCOLN V. JANUS
Illinois Bell Telephone Company
225 West RAndolph Street - HQ 27C
Chicago, JIIinois 60606
(312) 727·7566
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STATE OF ILLINOIS
fi.,LINOIS COMMERCE COMMISSION

Teleport Communications Group Inc. )
va. )

nlinois Bell Telephone Company, d/b/a )
Amc:rit~ IHinois )

)
Complaint u to dispute over B contract definition )

------------))
WorldCom Technologies, Inc., successor in )
interest to MFS Intelenet ofntinois, Inc. )

vs. )
Illinois Bell Telephone Company, d/b/a )
Amcriteeh Illinois )

)
Complaint as to Respondent's failure to pay )
Complainant recipro~ compeDS8tion for local )
calls which originate on Respondent's network )
and tenninate on Complainant's network. )

._------------ )
)

Mel Telecormnunications Corporation and )
MCIMetro Access Transmission Services, lnc. )

vs. )
Illinois Bell Telel'hone Company, d/b/a )
Amel'itech Dlinois )

)

Complaint as to Respondent IS refusal to pay )
teeiproet.l eompenaticm to Complainant far local )
traffic terminated by Complainant to its Internet )
service provider customeIS. )

-------------- )

No. 97-0404

No. 97·0519

No. 97-0525

(consolidated)

VERIFIED MODON FOR STAY PENDING REHEARING AND APPEAL
OF UJJNOIS BELL TELEPHONE COMPANY

IDinois Bell Telephone Company ("Ameritech Illinois" or "the Company"), by its

attorneys, respectfully moves the Commission to stay, pending rehearing and appeal, the March
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thosc Agrcanents. Its ruling is erroneous as a matter oflaw, and a stay is warranted pending

rehearing and judicial review.

The Order ignon:s Ameriteeh lllinois' intercoIUlcction agreements in yet another n:spect

because it requires Amcritech 1l1inois to pay any past due amounts within five working days of

Utc issuance ofthc Order. That time frame runs contrary to many ofAmeritech Illinois'

approved interconnection~enls. For example, Section 2R.1.2 of the MeVAmeritech

llIinois agreement speci.tieaJJy provides that if either parry is found to have wrongfully withheld

payments owed under the agreement, the party shall make those payments by "the second Bill

Due Date after resolution of the Disput~." Acco~ding1YI the Order improperly purports to

override that proVision. which the Commission approved under Section 252(e)(2) ofthe Act, and

is unlawful for that rcason as well.

2. The Commission'. ClauificatioD Of The Internet lSP Calls
As "Local Traffic" Is Conn'uy To FCC RUlJDgS.

In addition to misinterpreting the language ofthe Agreements, the Order also disregards

controlling orders by the FCC. When the Commission ruled that the Internet ISP Calls were

local traffic, it was not writing on a clean slate. It was not writing on its O'lMl slate at all, but on

one belonging to the FCC.

As a matter oflaw, the term "Switched Exchange Access Services," among other tCImS

in the Agreements. is a term ofart that incorporates applicable federal stAtutory definitions and

the FCC's Nlings as to the types ofuaffic that constitute "exchange access."ll Well before the

v S&u.. fvmm t Me;rdJant! Bank Y. Federal Rmye Bank. 262 U.S. 649. 660 (1923) ("[I]aws wblc:h
subsiet lit me time and place of the mWnl of. CODtt'aCt ••• enter iDto and form • part of it, as fully as ifthey bd
been expI'ellly refemd to or incorporated in its tema"): RIC y, piamond. 4' f.3d 66'. 673 (2d Cir. 1995) ("A
CODnct that Is lubjcct to statutoTy ~gularion iJ t contract rtUL Wbm plrtie~ enter into • conttaet, they~

(continued...)

8
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Commission accepted jurisdiction over these Complaints, the FCC had already considered the

jurisdictional nature ofthe Internet ISP Calls - in fact, it did so several times over the past 15

years. Each time. the FCC detennined that such wis were not Ulocal" calls, as the Order

declares, but rather ··exchange access" calls, which do not qualify for the: reciprocal

compensation th~ Order requires. Each of1he FCC's rolings - and, indeed. the very fact that

the FCC asserted jurisdiction at &11- properly ~cognize th~ reality that the Internet ISP Calls

do not originate and terminate within a local service area., but instead provide customers with

"access" to out-of-state, even out-of-country, destinations.

The FCC rulings trace back to the adoption ofthe intetState access charie regime in

1983. At that time, the FCC recognized the need for a uniform structure for access charges

"covering those SeMl:CS that make identical or similar use ofaccess facilities," including the

infonnation services provided by ISPs. MIS and WATS Market Structure, 93 F.C.C.2d 241,

2SC' (1993). On reconsideration, however, the FCC carved out temporary exemptions for

TC3Cllers and for ISPs. The ISP exemption was D.Q! based on a determination that such traffic was

local traffic, but rather on policy reasons that expressly recognized that such traffic is exchange

8C«SS traffic. Due to the high costs ofexchange aeeess at the time, and the FCC's desire to

protect the fledgling information services indusny from rate shock. the FCC held that ISP access

tr8ffi.c would be temporarily subject to local exchange rates. MIS and WArS Market Structure.

91 F.C.C.2d 682, 715 (1983).

lJ(•••C(lntinucd)
presumed to &C'Cept.U the rigllls aDd obllptionJ imposed on their relationship b:Y SlUe (or federal) laW"):
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